IN THE UNITED STATES BANKRUPTCY COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE - NASHVILLE DIVISION

IN RE:

1Point Solutions, LLC
Barry R. Stokes

Case No. 06-05400-KL3-11

Case No. 06-05898-KL3-11
Chapter 11

Judge Keith M. Lundin
Administratively Consolidated
Under Case No. 06-05400-KL3-11

Debtors.

John C. McLemore, Trustee

Plaintiff,
Ad. Pro No. 307-0283A
V.

Regions Bank, as Successor in Interest by
Merger to AmSouth Bank, and
Mid-Atlantic Capital Corporation,

Defendants.
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DEFENDANT MID-ATLANTIC CAPITAL CORPORATION’S
MOTION TO DISMISS PURSUANT TO
FEDERAL RULE OF BANKRUPTCY PROCEDURE 7012(b)

Mid-Atlantic Capital Corporation (“MACC”) respectfully moves to dismiss Trustee’s
Complaint pursuant to Rule 7012(b) of the Federal Rules of Bankruptcy Procedure for the
reasons stated in the accompanying Brief In Support Of Defendant Mid-Atlantic Capital
Corporation’s Motion To Dismiss For Failure To State A Claim Upon Which Relief Can Be
Granted (“Brief”). As explained in the Brief, the Trustee does not have standing to bring the
claims. The Trustee is also barred by the doctrine of in pari delicto from asserting any claims

against MACC. Additionally, the Trustee’s ERISA claims must fail as a matter of law.



WHEREFORE, MACC respectfully requests the Court dismiss the Trustee’s Complaint

against MACC and grant such other relief as may be necessary and appropriate.

Respectfully submitted,

KIRKPATRICK & LOCKHART PRESTON GATES
ELLIS LLP

David L. McClenahan
Matthew J. Fader

Ryan DeMotte

Henry W. Oliver Building
535 Smithfield Street
Pittsburgh, PA 15222
(412) 355-6500

HARWELL HOWARD HYNE
GABBERT & MANNER, P.C.

By:  /s/ Barbara D. Holmes
Craig V. Gabbert, Jr.
(Tenn. Bar No. #4702)
Barbara D. Holmes
(Tenn. Bar No. #012121)
315 Deaderick Street
Suite 1800
Nashville, TN 37238
(615) 256-0500 — Telephone
(615) 251-1058 — Facsimile
cvg or bdh@h3gm.com - Email

Attorneys for Mid-Atlantic Capital Corporation



CERTIFICATE OF SERVICE

I hereby certify that on October 15, 2007, 1 electronically filed the foregoing document
with the Clerk of the Court by using the CM/ECF system which will send a notice of electronic
filing to the following:

ROBERT M. GARFINKLE
GARFINKLE MCLEMORE & WALKER
P.O. BOX 158249

NASHVILLE, TN 37215-8249

615 383-9495

615 292-9848 (fax)
gmwecfkr@gmwplic.com

JOHN FREDERICK TEITENBERG
FROST BROWN TODD LLC

424 CHURCH ST STE 1600
NASHVILLE, TN 37219

615 251-5550

615-251-5551 (fax)
jteitenberg@fbtlaw.com

JOHN R. WINGO

FROST BROWN TODD LLC
424 CHURCH ST STE 1600
NASHVILLE, TN 37219

615 251-5550

615-251-5551 (fax)
jwingo@fbtlaw.com

By:  /s/ Barbara D. Holmes
Barbara D. Holmes




