
IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF TENNESSEE 

NASHVILLE DIVISION 
 
       ) 
Heritage Equity Grouop 401(k) Savings Plan, ) 
et al.,       ) 
       ) 
 Plaintiffs,     ) 
       ) 
v.           ) No. 3:07-cv-841 
       ) Judge Trauger 
Mid Atlantic Capital Corporation and   ) Magistrate Judge Bryant 
SunGard Institutional Brokerage, Inc,  ) 
       ) 
 Defendants.     ) 
 
__________________________________________ 
 
       ) 
John C. McLemore, Trustee,   ) 
       ) 
 Plaintiff,     ) 
       ) 
v.           ) No. 3:08-cv-21 
       ) Judge Trauger 
Regions Bank, as Successor in Interest by   ) Magistrate Judge Bryant 
Merger to AmSouth Bank, and    ) 
Mid Atlantic Capital Corporation,    ) 
       ) 
 Defendants.     ) 
 

TRUSTEE’S RESPONSE TO MOTION TO CONSOLIDATE 

 John C. McLemore, Trustee, files this response to the Motion to Consolidate filed by Mid 

Atlantic Capital Corporation (“MACC”).  

  

BACKGROUND 

John C. McLemore is the duly appointed and acting Chapter 11 Trustee for 1Point 

Solutions, LLC, Bankruptcy Case No. 06-05400.  1Point was a third party administrator for 
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401(k) plans and other employee benefit plans (“Cafeteria Plans”).  Before the appointment of 

the Trustee, 1Point acted as fiduciary for these plans within the meaning of the Employee 

Retirement Security Act 1974 as Amended, 29 U.S.C.A. § 1001 et seq. (“ERISA”).   

That status did not change when the bankruptcy case was commenced.  Mr. McLemore 

filed his complaint (No. 3:08-cv-21, the “Trustee Complaint”) in his capacity as a successor 

fiduciary for these plans.  In addition, as alleged in the Trustee Complaint, Mr. McLemore, as 

Trustee,  is a fiduciary for the plans.  The Trustee Complaint was filed by Mr. McLemore in his 

official capacity and in his capacity as fiduciary for the benefit of the plans for which he acts as 

fiduciary. 

The Trustee alleged that MACC was a fiduciary as well based upon the facts contained in 

the Trustee Complaint.  In addition, the Trustee alleged that Regions Bank, the successor by 

merger to AmSouth Bank, was a fiduciary based upon the facts contained in the Trustee 

Complaint.     

 

DISCUSSION 

The Complaint filed by Heritage Equity Group 401(k) Savings Plan (No. 3:07-cv-841, 

the “Heritage Complaint”) has been amended and now asserts a variety of allegations against 

MACC and an additional Defendant, SunGard Institutional Brokerage, Inc.  Heritage and the 

other plaintiffs in that lawsuit sought a jury trial.   

The Trustee did not name SunGard Institutional Brokerage, Inc., as a defendant in No. 

3:08-cv-21. The Trustee also named Regions Bank as a defendant.  The Trustee did not ask for a 

jury. 
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The Trustee believed that the activities of MACC and Regions Bank were so intertwined 

that the complaint should be filed against the two jointly.  In the same way, the Heritage 

Plaintiffs believe that the cases against MACC and SunGard should be tried together.   

The Trustee agrees that the Heritage case and the Trustee’s case contain overlapping 

factual allegations as to the handling of certain of the accounts at MACC.  But MACC counsel 

has indicated to the Trustee’s counsel that MACC may be filing counterclaims against Heritage 

and other plans in the Heritage case plus possible third-party suits against financial advisors.  

MACC may also file third-party actions in the Trustee’s lawsuit. 

 

CONCLUSION 

 For the foregoing reasons, the Trustee believes that it would be appropriate to consolidate 

these matters for discovery only with regard to MACC.  With different additional parties in each 

case and a jury in one case and not the other, the potential for confusion at trial is of paramount 

concern.   

 

GARFINKLE, MCLEMORE & WALKER, PLLC  
 
 

By:      /s/ Robert M. Garfinkle 
Robert M. Garfinkle, Tn. Bar No. 5354 
Edwin M. Walker, Tn. Bar No. 5407 
2000 Richard Jones Road, Suite 250 
Nashville, Tennessee  37215-8249 
(615) 383-9495 voice     
(615) 292-9848 fax 
bgarfinkle@gmwpllc.com  
ewalker@gmwpllc.com  
 

     Counsel to Trustee 
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CERTIFICATE OF SERVICE 
 

 On February 29, 2008, this document was filed electronically with the Clerk’s office by 
using the CM/ECF system and was simultaneously served upon the following using that same 
system: 
 
Case No. 3:08-cv-21: 
 

 

John R. Wingo 
Jonathan Frederick Teitenberg 
Frost, Brown & Todd, LLC 
424 Church Street, Suite 1600 
Nashville, Tennessee 37219 

David L. McClenahan 
Matthew J. Fader 
Ryan DeMotte 
Kirkpatrick & Lockhart Preston Gates Ellis, LLP 
535 Smithfield Street 
Pittsburgh, Pennsylvania 15222 
 

Craig V. Gabbert, Jr. 
Barbara D. Holmes 
D. Alexander Fardon 
Harwell Howard Hyne Gabbert & Manner, P.C. 
315 Deaderick Street, Suite 1800 
Nashville, Tennessee 37238 
 

 

Case No. 3:07-cv-841: 
 

 

H. Nail Falls 
John V. Veach, III 
Falls & Veach 
1143 Sewanee Road 
Nashville, Tennessee 37220 

Deborah S. Davidson 
Brian T. Ortelere 
Morgan, Lewis & Brockius LLP 
77 West Wacker Drive, 5th Floor 
Chicago, Illinois 60601 
 

Lawrence Slade Eastwood, Jr. 
Baker, Donelson, Bearman, Caldwell & Berkowitz 
211 Commerce Street, Suite 1000 
Nashville, Tennessee 37201 

Dianna Baker Shew 
Stites & Harbison  
SunTrust Plaza  
401 Commerce Street, Suite 800  
Nashville, Tennessee 37219 
 

Craig V. Gabbert, Jr. 
Barbara D. Holmes 
D. Alexander Fardon 
Harwell Howard Hyne Gabbert & Manner, P.C. 
315 Deaderick Street, Suite 1800 
Nashville, Tennessee 37238 
 

David L. McClenahan 
Matthew J. Fader 
Ryan DeMotte 
Kirkpatrick & Lockhart Preston Gates Ellis, LLP 
535 Smithfield Street 
Pittsburgh, Pennsylvania 15222 
 

 
 
       /s/ Robert M. Garfinkle  
       Robert M. Garfinkle 


